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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

A number of state legislatures are responding to the effectiveness during 2010 
of the federal estate and generation-skipping transfer (GST) tax repeal.  This response 
constitutes primarily the enactment of state legislation to address the unintended 
consequences to decedents who die during that year with wills and/or revocable trusts 
that were drafted on the presumption that such taxes would then be in effect.  

As noted in our Bulletin No. 09-114, as the result of changes adopted in the Economic Growth And 
Tax Relief Reconciliation Act of 2001 (“EGTRRA,” P.L. 107-16), the federal estate and generation-
skipping transfer (GST) taxes are repealed during 2010 and will be reinstated (absent responsive federal 
legislation) - with dramatically lower exemption levels and higher marginal rates - in 2011 when EGTRRA 
will “sunset.”   

Most advisors and planners had expected Congress to reinstate the estate and GST taxes, either on a 
short-term (e.g. 1-2 year extension) or permanent basis, perhaps retroactively.  To date, however, Congress 
has not acted. 

Some estate planners already have built into their documents contingencies for repeal, through, e.g., 
the use of disclaimer planning and limits on the amount that may pass to a credit shelter (bypass) trust. 
However, many drafters may have used a “reduce to zero” formula to define the marital, charitable, or 
credit shelter shares of an estate.  Such a plan might result in the unintended disinheritance of spouses, 
children or charities during 2010.   

http://www.aalu.org/
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The possibility of unintended consequences coming to pass for estates of decedents dying during 

2010 has prompted a number of states to enact remedial so-called “patch” legislation.  Most of these efforts 
adopt either a “freeze 2009” approach (i.e., requiring that the will or trust be interpreted as if the federal 
estate and GST law in effect on December 31, 2009 were still in effect on the date of the decedent’s death 
during 2010), and/or give the option to the decedent’s executor of asking a probate court to construe the 
relevant document (will or trust) to give effect to the decedent’s intention.   

For example, the Virginia bill (adding new Virginia Code § 64.1-62.4), which was signed by the 
governor on April 7, 2010, reads in pertinent part as follows: 

A. A will or trust of a decedent who dies after December 31, 2009, and before January 1, 2011, 
that contains a formula referring to the “unified credit,” “estate tax exemption,” “applicable 
exemption amount,” “applicable credit amount,” “applicable exclusion amount,” “generation-
skipping transfer tax exemption,” “GST exemption,” “marital deduction,” “maximum marital 
deduction,” “unlimited marital deduction,” “inclusion ratio,” “applicable fraction,” or any section of 
the Internal Revenue Code relating to the federal estate tax or generation-skipping transfer tax, or 
that measures a share of an estate or trust based on the amount that can pass free of federal estate 
taxes or the amount that can pass free of federal generation-skipping transfer taxes, or that is 
otherwise based on a similar provision of federal estate tax or generation-skipping transfer tax law, 
shall be deemed to refer to the federal estate tax and generation-skipping transfer tax laws as they 
applied with respect to estates of decedents dying on December 31, 2009. This provision shall not 
apply with respect to a will or trust that is executed or amended after December 31, 2009, or that 
manifests an intent that a contrary rule shall apply if the decedent dies on a date on which there is no 
then-applicable federal estate or generation-skipping transfer tax. If the federal estate or generation-
skipping transfer tax becomes effective before that date, the reference to January 1, 2011, in this 
subsection shall refer instead to the first date on which such tax becomes legally effective. 

B. The personal representative or any affected beneficiary under the will or other instrument 
may bring a proceeding to determine whether the decedent intended that the formulae under 
subsection A be construed with respect to the law as it existed after December 31, 2009. Such a 
proceeding shall be commenced within 12 months following the death of the testator or grantor. 

According to the website of the American College of Trust and Estate Counsel (“ACTEC”), the 
following states have bills (similar to the Virginia bill) that have been signed by their governors as of May 
20, 2010: 

1. Idaho, HB 472, signed by governor 3/18/2010 

2. Indiana, SB 65, signed by governor 3/12/2010 

3. Maryland, SB 337, signed by governor 4/13/2010 

4. Minnesota, SF 2427, signed by the governor 5/13/2010 

5. Nebraska, LB 1047, signed by governor 4/12/2010 

6. South Dakota, HB 1201, signed by governor 3/11/2010 

7. Tennessee, SB 3045, signed by governor 3/17/2010 

8. Utah, SB 121, signed by governor 3/26/2010 

9. Washington, SB 6831, signed by governor 3/10/2010 
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10. Wisconsin, SB 670, signed by governor 5/13/2010. 

A Georgia bill, according to that legislature’s website, is still awaiting the governor’s signature.  
Similar bills are pending in Michigan and New York.  Legislation pending in Florida (HB 1197; SB 2620) 
reportedly died in committee on April 30, 2010. 

Other states, including Delaware, Massachusetts, and Ohio, are reported to be considering such (as 
yet, not introduced) legislation.   

AALU will continue to monitor this situation. 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 
distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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